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IN THE SECOND JUDICIAL DISTRTCT COURT FORW:EBER COUNTT

STTIffE OF UThI{

PLEASANT \ruEW CITY, a muricipal
corporation,

Plaintifl

v.

C. E. BU:MERS REALIY &
CONSTRUCTION, INC,; TOIVERS
INVESTMENTS, LLC; TOWERS SAI.TD
& GRA\IEL, LLC; KBNT BUTTERS;
ANTD CRAIG BUTTERS,

Defendants.

Plaintiff Pleasant View Ciry (th. "Cigf) has moved pusuanr to Utatr R Civ.

P 12(c) for judgment on the pleadings with respeff to its Petition for Declaratory and

Other Relid ("Pet. or Petition"). The City submia this memorandum in supporc of its

motion.
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TNTRODtTCTTON

Defendants (collectively "Butters" herein) 
"te 

the owners and operators of a sand

and gravel extraction business within ttre City's corporate boundaries. As the City's

Petition describes, this case arises from a long-term dispute about whether and to what

extent the City has the authority to regulate Butters' operations as a prior nonconforming

use.

Most recendy, ih consultation with othcr conrmunities and gravel operators,

including one contemplating possible anneiation into the Ciry, the Ciry enacred the

subject e:aavation ordinance as Ordinance No. 2005-16 (the "Ordinance"). Butters did

not challenge the substance of the Ordinance after the Ciry enacted iq nor did Butters seek

judicial revicw of the validiry of the Ord"inance in respons.e to the Cirt's Petition seeking its

enforcement. Any srrch chdlenge is now time barred and analysis of the issues raised by

the Ciqrs Pedtion thus collapses into a determination whether the Ciry has authonry ro

regulate Butters' operations and whether such regulation raises constinrtional concefirs at

this juncnrre.

As it has asserted in the past and by its Answer to the Ciq/s Petition here, Butters

challenges the Cit/s auttrority to regulate ia operation of the gravel pit as a prior

nonconfonrring r:se. Butters also asserts the Ordinance is preempted by the State Mining

Acg and corutinrtes a partial or complete regulatory taking. Floweveg Butters' position is

incorrert as a mefter of law.



The Ciry has long recognized Bufters' status as a nonconforming we. The law is

well-established and the Ciry does not dispute the general proposition that the

nonconforming staffs of the operation precludes enactment of zoning ordinances which

would have the effect of prohibiting the rue of the propeffy as a gravel pit, The

Ordinance at issue here, however, is not such an enactment.

Rather, thb Ordinance in question is an excavation ordinance which regulates the

continued use of the properry in such a way as to rnitigate adverse impacts on neighboring

properties and the City as a whole. Butters has not and cannot now challenge the

reasonableness of the Ord.inance irself as an exercisc of the police power, and the

nonconForming use status, relied upon so heavily by Buners, does nor affect the Cifs

authority and obtgation to regulate the operation. Moreover, srare mining law is expressly

inapplicable and does not preempt local regulation. Application of the Ordinance is not

barred by talcings concerns because such claims are not ripe for judicial review.

The Ciry therefore respcctfully reguests that the C"ourr enrer judgment that the

Ordinance is a valid eiarcise of the CWr regulatory authority and applicable to Butters'

operation as a prior nonconforming use. The Cky furthcr seeks the C,ourCs order that

Butters be required to comply with the Ordinance by submiaing the required applications

which will then allow the panies to develop the facnral conrc)ft necessary to address any

potential "as applied concerns.



STATEMENT.OF FASTS DERIYBD FRQM TTIE PLEADTNGS'

I. Butters are the owners and operators of a sand and gravel e:rcavation and

processing operation (the "Gravel Pit'') located ar approximately L476 West 4300 Nonh,

Pleasant View, Utah. See Pet. 11 2; Aru. n 2.

2. The Ciry determined the Gravel Pit was in operation prior to the adoption

of zoning ordinances which wor:Id o*rcrwise prohibit its operation, and recognrzns the

Gravel Pit as a prior nonconforming rxe. See. Pet. ltII 6-T; Ans. \\ 6-7.

3. In December 2005, the Ciry adopted its amended oaavation ordinance,

Ordinance No. 2005-16 (the "Ordinancd'), which is the subject of the Ciry's Petition

herein. See Pet. 1l 13, Ex. A; Ans. 1l 13. The Ordinance does nor prupoft ro establish

znnng designations that would prohibit Buffers' operations, but rather provides in

pertinent part:

Purpose. It is th. ptqpose and object of this ordinance to esablish
reasonable and uniform limitations, safeguards, and controls on
excavation within the crty. These provisions are deemed necessary in
the public interest to affect practices rvhich will provide protection of
the tax base, provide for the economicd use of vital materials

rThere are myriad facts, rnany disputed, sunounding the relationship bet'ween the
City and Butters. Those facts, however, are immaterial to the C,ourt's evahration of the
Ordinance and their existence does not preclude judgment on the Cit1/r Petition based
uPon dre pleadings. Saa Fink v. Miller, 896 P.zd 649,655 (Uteh App. 1995) (surrrmary
judgment appropriate despite mr:hiple disputed facts wherc the facts were irnmaterial);
Buns v. Canno.+dal-e Bicyclc Co.,876P.zd 4I5, 4I9 (Urah App. L994) f'the mere
existence of genuine issues of fact . . . does not preclude the entry of summary judgment if
those issues are immaterial to rcsolution oi the case.").



necessary for our economy and give due consideration to the present

Hffiil:ffi:lffi *$:ffiH:l*il*:H--Hty*,:'$f ,
primary intent of this ordinance that cxcavared land be rehabilitated
as soon as possible to prevent conditions detrirnental to neighboring
Properry and residents, and to provide for *re subsequent
beautification and beneficial we of the lands affected by excavation.

Pet. at Ex. A; Ans. tt 13.

4. Butters did not challenge the substantive "limitatioff, safeguards and

conuols on e:cavation" imposed by the Ordinance within 30 days as required by Utah

Code Ann. S I0-9a-80I. Se..q Pet. ltfl f4 -I5; Ans. 1t 14. Rather, in Answer to the Cirys

Peddon, Butters takes the position that it didn't know of the Ordinance, rhat by virnre of

the Gravel Pit's status as a nonconforrning rxe it is "exempt and beyond the authoriry of

[the Ctty] to regulate such," and in any event the City should be estopped from claiming

Butters did not drnety challenge the Ordinance because of an "express agreement'' betrveen

counsel ro stey all litigation.2 Ans. tl 14.

5. By its Answer, Butters asserts that: f) the Gravel Pit is a nonconforming

use, and thus the Ciry has no delegated authoriry to regulate the Gravel Pit by the

Ordinance (Ans. pp. 5-6); 2) drc City's Ordinance is preempted by smte or federal law

tButters' notice and estoppel assenions are immaterial because Br:tters undisputedly
knew of the Ordinance and the Ciry's intention to litigate to enforce its provisions no later
than the date the City served Butters rvith ttre sumsrons and complaint in rhis rnatrer.
Nevertheless, Butters did not answer or counterclaim secking judicial review of the
Ordinance within 30 days even of ttrat later date. The issues are thus confincd to a legal
deterrnination whether the Ciry has tlrc authority to regulate Bufters' gravel operation.



(Ans p. T; and the Ordinance is unenforceable because it would take or partially take

properry without due process. Ans. pp. 7-8.

ARGUMENT

r. BUTTERS FAILED TO TIMELY CTIALLENGE THE
REASONABLENESS OF THE EXCAVAITON ORDINAIVCE, A}ID ANIT
SUCH CI-AIM IS NOW TIME BARRED.

The Cifs decision adopting the Ordinance was a land use decision made pursuant

to Utah C,ode Ann. $S 10-9a-l0l er seq., which provides in pertinent parr:

To accomplish the puqposes of this chapter, municipalities may enact
all ordinances, rcsolutions, ffid rules and may enter into other forms
of land use conffols and development agreemen$ rhat they consider
necessary or appropriate for thc use and development of land within
the municipaliq5 including ordinances, resolutions' n:les, resuictive
covenants) easements, and development agreements governing us,
density, open spaces, structu.res, buildings, energy efficiency, light and
air, air quality, transporcadon and public or alternative transportation,
infrastnrcturq street and building oricntation and width
requirements, public facilities, fwrdarnental fairness in land use
regulation, considerations of surror:nding land uses and the balance of
the foregoing p*poses with a landowner's private properry interescs,
height and location of vegetatioq trees) and landscaping, r:nless
expressly prohibited by law.

Utah Code Ann. S$ I0-9a-L02(2). Sce also Ordinance, S 8.24,010 ('"These provisions are

deemed necessary in ttre public interest to affect practices which will provide protection of

the tax base, provide for the economical use of vital materials necessary for oru economy

and give due consideration to the present and futrue r:se of land in the interest of

promoting the public health" comfort, safery, community character and general welfare.').



Review of that decision is thrls subject to section I0-9a-801, which provides in

pertinent part:

(1) No person may challenge in disuict court a municipalir/s
laud use decision rnade under this chapter, or r:nder a regulation
made under authority of this chapter, r:ntil that person has exhausted
*re person's administrarive remedies as provided in Pan 7, Appear
Authority and Variances) if applicable.

(2) (") Any person adversely affected by 
" 

final decision made
in the exercise of or in violation of the provisions of this chapter may
fiIc a petition for-review of ttre decision with the district courr within
30 days after the local land rlse decision is final.

(3) (a) The conrts shall:

(0 presume ttrat a decision, ordinance, or regr:lation made r:nder the
auttrority of this chapter is ralid; and

(ii) deterrrine only whether or not the decision, ordinance, or
regulation is arbitrary, capriciors, or illegal.

(6) The petition is barred unless it is filed within 30 days after
thc appeal autlrority's decision is final.

Ss Utah Code Ann. S I0-9a-80I.

In this case the Cirt's decision adopting the Ordinance was final in

December 2005. Iudicial review of tlre Cit's decision was avai but subject to the

express limitadons of Chapter 9a. Butters did not challenge the Ordinance within 30 days

of December 2005. Nor has Butters challenged the Ordinance within 30 days of the



Cirt't Petition e4pressly seeking application of the Ordinance to Butrers despite Butters,

conclusory claim that it believed litigation had been stayed. Review of the reasonableness

of the Ordinance as a land use regulation pusuant to chapre r gais therefore time-barred as

a mafter of law3, and determination of thc Ciqrs peridon collapses into analysis of Butters'

threshold legal assertion that the City has no authoriry. to regulate the Gravel Pit sirnply

because it is a prior nonconforming use.

If. THE CITY I{AS AI]TTIORITY TO REGUI"{IE BUTTBRS' GRA\IEL
OPERAITON WI{ETI{BR OR NOT TT HAS STATTIS AS A
NONCONFORMING USE.

The essence of Butters' deferue to the Ctty's enforcement acrion is irs assertion that:

Pleasant View City is limited to exercising only those srarwory
Powers e4pressly granted to them [sic] by the legislature . The
Petition and all clairns asserted therein are barred as Defendants hold
a vested right in an administrative and judicially-determined valid and

"fhis is true regardlcss of how the land use decision is characterized. In Foutz v.
City.,of South Tordan, 2004I JT 75r 100 P.3d ILTI the Supreme C-ourt recognized that:

The Appeals sertion specifically addresses thc appeal of municipal
land r:se decisions made pursuant to the MLUDlvtA. By requiring
the exhaustion of administrative remedies and tfie filing of a pctition
flor review within 30 days, the provisions of the Appeals scction

ffix f#ffi il:'::ff::"ff *,: *:&T* fr:'ffiil;
granted to municipal dccision-making bodies.

Foutz fl 15 * LL75. The court went on to "hold that plaintiffs, as parties seeking redress
from a municipal land use decision, wefe obligatcd to comply with ttre requiremenrs of the
App.*ls sectionr" regardless of thc characterization of dreir claims in that case as an
"enforcemenP action. Id.



prior nonconforming use. The Ordinance does nor apply to the
nonconforming rxe that Defendants have maintained continuor-rsly
prior to the time the ordinance governing the land changed, ffid
Defendants continue to use the propeny in the same manner that
existed prior to Pleasant View Citr/ passing the Ordinance. Burters'
prior nonconforming use is a vested right that cannor be affected by
fhe retrospective [sic] enactment and operation of an ordinance.

Ses Ans., at Fourth Affirmative Defense. See ab ts[' at Fifth Affirmative Defense

(assening ordinance a m:lliry and beyond authoriry of 10-9a-l0r).

In fact, however, h addition to thc broad Sant of authoriry to oenact all

ord.inances) resolutions, and. rules and . . . other forms of land use controls and

development agreemen$ that *:t consider necessary or appropriate for the use and

development of land within the municip*li{' in section I0-9a-L02, quoted above, the City

is granted broad police Powers to regulate uses of land within the Ciry. 'The mgnicipal

Iegislative body may Pass all ordinances and rules, and make all regulations, nor repqgnant

to law, necessary for carrying into effect or discharging all powers and. duties conferred by

this chapter, and as are necessary and proper to provide for ttre safety and preserve the

healttr, and promote the prosperiry, improve the morals, [reacc and good order, comfort,

and convenience of the .iry *d its inhabitants, and for the protecrion of properry in the

cit)r" See Utah C,ode Ann. $ 10-3-84.

Contrary to Butterd assertions, these broad Sanrs of authoriry allow the City

au*roriry to regulate nonconforrring uses without a specific reference to srrch r$es. S.tate

y Elutchinson, 24n2d 1116, LLZL (Utah 1980) (e:rpressly rejecting Dillon's rule an4



holding that "[t]he enactment of a broad general welfare clause conferring police powers

direcdy on [municipalities] *as to enable them'to act in every reasonable, necessary, and.

appropriate way to further the public welfare of their citizens."). See 4lso Buhler v. Ston€,

533 P.zd 292,294 (Utah 1975):

Evcn the scope of general welfare trnder the police powers is

n}:l*hH#*:*iffi',ru#:ffir#
tnre that the police polyer is generally statcd to encompass

;#lT":'.ffi:'#.Tfiffif, ,:.*rt:Hffi *iffi?o'
general welfare does not rigidly limir govefirmental arrthoriry
to a policy that would 'scorn the rose and leave the cabbage
triumphanr.' Sruely among the factors which may be
considered in the generd welfare, is the taking of reasonable
measures to minimize discordant, unsightly and offensive
surror:ndings; and to preserve the beauty as well as the
usefulness of the environrnent.

(footnote omitted)

And nothing about the Gravel PiCs stan$ as a nonconforming rrse errcmpts the

Gravel Pit from the Ciq/s regulatory powers. As commenrators have apdy observed:

While preexisting nonconforming uscs may continue to be
operated in sprte of a zoning ordinance subsequendy enacted
which prohibirs the esrablishment of new uses of thc same
kind or new strucftres of the safire bulk or location, such uses
generally are not granted immunity from police power
reguladons governing the manner or operation of use. The
police poweq being one of the least limitable of governmental
powers, often advcrsely affects or cuts down existing property
rights. Subject only to constitutional standards of
reasonableness, police porycr regulation of a certai' type of

10



Iand use will likely be upheld, whether the land use involved is
a nonconforming use or a conforming use.

For exarnple, although a quarry may have the status of a
nonconforming use, it is not prorected against public health
regulations even thoqgh these may involve consideratioru of
aesthedc values. Nonconforming uses are subjecr to police
power regulations, including those designed for the
preservation of the environment and protection of ecologicat
values.

4 Rathkopfs The Law of 7-ontng and Planning S 73:3 (4th ed. 1996) (footnotes omined).

The ruIe described derives from the U.S. Supreme Courds decision in Goldbtatt v*

Town o,f HemPstead,369 U.S. 590, 82 S. Ct,987 (L962). In Goldblatq, the Supreme

C,ourt upheld an ordinance regulating a nonconfiorming excavation business in a manner

which essentially put the gravcl pit out of operation because it would have cost the

operators a rnillion dollars out of pocket to comply with the ordinance. The Cor:rt forurd

that the regulation at issue was reasonably related to health, safeg6 and welfare of the

communitg and upheld application of the ordinance rc the plaintiffs nonconforrning use

while recognizing that the 'brdinance completely prohibia a beneficiat use to which the

Properry has previously been devoted.o C'oldblatr 369 U.S . at 592,82 S. Ct. at gg7. Thc

Goldblag court futher stated that *every regulation necessarily speals as a prohibirion. If

this ordinance is otherwise a valid enercise of the Ticwrfs policc powers, the fact that it

deprives the properry of its most beneficial use does not render it r:nconstitutional." Id.

11



Other couft$ have considered sirnilar issues. In Dpgk Watch Hollow Quarry Pit,

Inc. v. Ticwnship of Warren,36l A.zd f2 N.I.App. L976) affdpercuriam Z6L A.zd,Lz

(N.I. L977), the regulation limited a quarry pit's hours of operation, required site

reclamadon and posti"g of a bond, and imposed slope restrictions of I:1 alongwjth
I

terracing and a setback of 50 feet. The Dock-Watch court examined the issue of whether a

municipatity might regulate by ecavation ord.inancc a prior nonconforming usg and

concluded:

[T]he fact that the quarry is a nonconforming use may protecr
it from later zoning resuictions, [however] irs sanrs as such
does not render it immr:ne from reasonable regulations

f, trffi :ttifl'ffi-ff#.ffiff ff *T3:lI;',
:*fiil"dr*.T[::5:ffi TF$:"."ffi #:HLtn:
protection of ecological values.

Dock Watch, 361 A.zd ar20.

A more recent case involving a nonconforming sand and gravel operation is Thylor

v. Zoning Bd. of Appeals,783 A.zd526 (Conn. App, 2001). In Ta$ar, the gravel pit

oPerator refused to apply for a special permit under the City's excavation ordinance,

causing the Ciry to issue a ce{rse and desist order. The Taylor courr recognized the

protecdons afforded nonconforming ss, but concluded:

Regulation of a nonconforming rrse does nog in iae$,
abrogate the propefty ownet's right to his nonconforming rxe.
A town is not prevented from regulating the operation of a
nonconforming use r:nder its police pov/ers. Uses which have

L2



been esmblished as nonconforming uses are nor exempt from
all regulation mef,ely by virtue of that status. k is mly when
an ordinance or regulatory act abrogates such a right in an
unreasonable manner, or in a rnanner not related to the public
interest, that it is invalid.

lhvlor at 533. The court e4pressly held that "the requirement that the plainriffobtain a-

permit was a reasonable regulation of its nonconforming r$e under the Towrfs police

powers." Id. at 534.

In Mill,. e-r& Son Paving-Inc., v. Wrightstown Tbwpship, 401 /-Zd 392 (h,.

Commw. Ct. L979), the plaintiffargued, as does Buners, "apparently quite seriously, that

since it has a nonconforming use it has a nght to conduct its operations e:ractly as it did

prior to the enactment of the Tnning Ordinance, including the right to continue ro quarry

without providing a fence." Miller & Soq at 393-94. The Pennsylvania coun rejeaed that

argument, concluding that the legitimate public safcry requirement for fencing did not

interfere with any righr ro canT on the nonconforming usc. Iiln

The modern trend in the case law firmly establishes the propti.ty of regulating
nonconforming uses. Rhoda-A-Zalea & 35tb Inc. v. Snphomish CounHr, 959 }-zd L0Z/1,
1030 (\4zash. 1998) (reversing appellatc court determination thar nonconforming user was
not subject to subsequendy enacted $ading permit requirements); Nanral Aggregates
Corp. v. Brighton Ticwnshilr, 539 N.\4{2d 76Lr 767 (Mich. App. 1995), 4pEd dcnb4
552 N.\4I2d L78 (Mich. L996) (noting that othc pania:lar condition of township land
from which nanrral resources are being extracted is a local conccrn atrecting the public
heatfi, safety, and welfare of persons and property within a rcwnship.'); Bernar.d$ville
Quarrlro Inc. v. Borougtr of Bernar.dsville, 608 A.2dL377,1380 (N.I. L992) (concluding
that a mr:niciptlity has authority to regulate and require a license for quarryug
occupatioru and that the regulations did not corstirute a taking.)

L3



The Utah Suprerne Court has expressly recognized this disrinction and has applied a

different analysis to ordinances zoning so as to prohibit, as opposed to regulating, a

nonconforming use. In Gibbons & Reed Co. v. North Salt Lake Ciry , 43L P.zd,55g

(Utah L96n, the Court examined challenges to the enforceabiliry of two rnnrtg

ordinances and an excavation ordinance. Gibbo+s, 431P.2d at 560. The Court upheld a

disuict court ruling that the zoning ordinances which would have prohibited continued.

operation of a gravel pit were unenforceable based upon the nonconforming use statqs of

the pit and the diminishing asser doctrine. Id. at 562-65.

E:ramining the excavation ordinance at issue in that casq however, the Court cited

Goldblqt-t v Tbwn of Hempstead and commented in peninenr part as follows:

m'rmru'#x.,
uses gt"i"S owners more freedom from such regulation carlnot be
established. . . . tfl] We agree that those provisions as th.y apply to
the facts in this case are unreasonablc and should not be enforce4 hX
not uPon the grofurd that *re.y are an unc.pnstirution4l delegatiqn. of
ryt. We hesitate to hold the provisions of the ordinance
complete$ invalid as they might apply to other fact sin:ations since
this excavation ordinance illustrates an e:cample where it is impossible
or impracdcal to lay down standards without destroying flexibiliry
neccssary to enable the town to carry out the legislative intent. In
this case adequate standards must be considered in light of the
inhercnt uncertainties of the subject matter. We find less need to
invoke the delegation doctrine in this case where the state has
conferred upon this ciry the power to make ordinances necessary ro
Proteff the health, morals and safety of the cornmuniry, sincc our
concept of represenative goveffrment is satisfied where the ciry
council who has received thc delegation is an elected body That is
the narure of home rule.

L4



Id- at 566 (emphasis added). The Court upheld the d.isuict court's decision to deny

enforcement of the excavation ordinance in that case, but d.id so on the grounds that

"[t]he respondents have ctearly sustained their burden in overcoming the presumption of

reasonableness which is with the State in the exercise of the police power." Id.

Applyi"g these principles here, it is clear that the Ciry has the authoriry to regulate

Butters' nonconforming use by Ordinance. Id. ftT]he state has confcrred upon ttris city

the power to make ordinances necessary to protect the health, morals and safery of the

community . -')' While preexisting nonconforming uses may continue to be operated in

spite of a zoning orrdinance which may prohibit the establishment of new uses of the same

ldnd, Butters' nonconforming use is not granted immuniry from police power reguladons

governing the manner or operadon of use.

And unlike the lespondents in Gi.b-bons & Reed Co,., Butters has not and carurot

overcome the PresunPtion of reasonableness afforded the Ordinance. Indeed th.y have

made no effort to do so, relying irutead on their argumen$ that a nonconforming use

cannot be regulated io *y way And a reasonableness chaltenge to the Ordinance is now

time barred by the elpress tenns of section l0-9a-801 which is applicable to such a

challenge by its tenns. FoI$z lt 15 at 1175 ("F]laintiffs, as parties seeking redress frorn a

mr:nicipal land use decision, were obligated to comply with thc requirements of *re

Appeals section').

15



Iu. THE ORDINAhTCE IS NOT PREEMPTED BY AI{T STHIE OR
FEDERAL I"AIM

The only stanrte or other authority Butters cites in support of its preernption

defense is utah code Ann. $ 40-8-I, er seg. fu Ans . p. 7.

While that chapter, lcnown as the *Utah Mined Land Reclamation Acr" (g Uafr

Code Ann. S 40-8-I (Shon Tide)), would seem on its face to possibly appty to Butters'

Gravel Piq it expressly does not. Far from preempting local regulation of Buffers'

operations, the chapter goes on to explicidy providc that: *'[m]ining operatiorr-' does not

include : the eircraction of sand, gravel, and rock aggregate." fu utatr Code

Ann. S 40-8-4(I4Xb). See alsq Carrier v. Sals Lake Couqrry, 2A04 UT 98, fl 38; I04 P3d

1208 flMe also find it instructive that under Utah's Mined Land Reclamation Act, sand,

gravel, and rock aggregate are explicrdy excluded from the definition of the terrn "mineral

deposig" and the errraction of sand" gravel, and rock aggregare is explicitly e:rcluded from

the definition of the terrn "mining operation.') (citarion omitted.).

Butters' federal preemption defense is similarly unsupported and fails to even cite

any federal law that preempts a municipdit'r regulatory authoriry r:nder the police power.

As the Utah Supreme Court has noted: "flones v. Rath Ihcking Co,, 430 U.S. 5I9, 525,

97 S. Ct. 1305, 5I L. Ed. 2d 60+ (LgTnl specifically states that the police power is srrctr

an area traditionally occupied by the states) therefore requiring clear and manifest

preemptive language. Where the police power is at issue, there is a presumption that the

16



fegulations can constinrtionally coexist, with a resulting burden of proof placed on the

Parry clairning preemption." See Utah Division of Consumer Protecdon v. Flagship

Capit"al dba Integrated Credit Solutioru , 2005 W 76 tltt 19-20, L25 P.3d Bg4.

In shorg Butters' conclusory assertions fail ro carry Butrers' burden of proving fte

Cif* Ordinance is preempred by any smte of federal law.

fV AIVY FACIAL CT{ALLENGE TO THE ORDINAIVCE ON
CONSTITUTIONAL GROUNDS IS TIME BARRED AI.ID NO "AS
APPLIED' CEIALLENGE IS RIPE.

Butters asserts in a conclusory fashion that the Ordinance corstitutes a taking or

P"ttitl taking without due process in violation of certain constinrtional provisioru. Sgg

Ans. pp. 7-8. These deferues fail as a marrer of law.

'i{' parry can challenge a land use decision as a taking through either a facial

challenge or ar 'as applied challenge." Tirlmar.r-v LoBn CiW, 20A7 UT App 260 ll 9,

167 P3d 489. Butter$ has not applied for any ercavation permit as required by the

Ordinance or cornplied with any other part or provision of the Ordinance. Therefore,

Butters' constitutional takings claims represent a facial challenge. ft!. { 10.

"A facial challenge to a land r:se regulation becomes rip" upon enacrment of the

regr:lation itself,' Iil T 9 citing Smith Inv. .Qp. v. Sandy Ci-r.lr, 958 Pzd 245,251 (Utah

App. 1998). The Utah Cor:rt expressly recognized in Tirlmq that thc stanrte of

limitations period for bringing a facial takings challenge ro an ordinance is "jr:st thirry days

L7



following the enactmenr.' Id. citing Utah C,ode A$n. $ I0-9a-g0l(5). fu Buners did

not and has not challenged the Ordinance as a facid taking, its takings claims are barred.

To the extent Butcers wishes to assert an "as applied challenge to the Ordinance

the claim must wait application of the specific provisions of the Ordinance ro Burrcrs'

operations and prelinrinary decisions by Crty officials and the Ciry Council. $-ee €.&o

ordinance, S 8.24.040 (describing excavation permit procedures, meering wirh

Development Review Comminee and review by Planning Commission, Ciry Council and

ultimately disrict court), S 8,24.050 (describirrg hearing process before Ciry C,ouncil on

modification or revocation of permit) and $ 8.24.100 (providing d,iscretion ro modify

requiremen$ under appropriate circumstances). No such *as applied" challenge is now

ripe:

Under our ripeness nrles a takings claim based on a law or regulation

Yhi:h is alleged to go too far in burdening propeffy depends-opon
the landownels first having followed reasonable and necessary steps
to allow regulatory agencies to eiercise their futl discretion in
considering development plans for the properry, including the
oppornrnity to grant any variances or waivers allowed by law. As a
gencral rule, until these ordinary processes have been followed the
extent of the restricdon on property is not known and a regulatory
taking has not yer been established.

Ssg Palazzolo v. Rhode Island, 533IJ.S. 606, 620-2L,150 L. Ed. 2d 5g},l2l S. Ct. ZL4g

(2001). See ah Salt Lake City Mission v. Salt Laks CiE, 2008 UT 3I, 111 I4-IZ (citing

Palazz,aLo. and uphcilding dismissal of federal constinrtionat clairns as unnpe wherc

developer had failed "to obtain a final, definitive position . . . from the entiry charged
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with implementing the znnngregulations.').

CONCLUSION

The sole issue properly before the Cor:rt at this time is whether the Ciry has

authority to exercise its police powers to protect the interests of persons and properry

within the City by regulating Bucters' nonconforming sand and gravel opcrations. That

question can and should be aruwered in the affirmative as a matter of law. The Ord.inance

here is a valid exercise of thc Citt's land use and police po\ /ers and is applicable to Butrers.

The City therefore respectfully requesm a judgment in its favor on that issue and an order

that Butters comply with the ordinance.

DATED *r, Lfday of April, 2008.
&HU}{T

Iody K Burnett
Robert C. Keller
Attorneys for Plaintiff

140196,1

WILLIAMS
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AFFIDAVIT OF SERVICE
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Shari H. SampsorL being duly sworn" says thar she is employed in the law offices of

Williams & Hr:nq attorneys for Plaindff Pleasant View Ciry herein; that she served. the

amached MEMORAI{DUM IN SUPPORT OF MOTION FOR |UDGMENT ON

TI{E PLEADINGS in Case No. 070906A20 before the Second |udicial Districr Courc,

Weber Couttty, State of Utaho upon the panies listed below by placing a true and correct

copy thereof in an envelope addressed to:

C,ounsel for Defendants
foseph M. Chambers

Ilarris, Preston & Chambers, P.C.
3I Federal Avenue
Logan, UT 84321

Michael V Houtz
Pleasarrt View City Attorney

Helgesen, Whterfall 8c ]oncs
Crntennial Bank Bldg,

4605 Harison Blvd. #300
Ogden, UT 84403

H. Sampson

SUBSCRIBED AI\TD SWORN

)
: ss.
)

dh,
Shari

and causing the same to be mailed first class, postage prepaid, on the_,Z3a_ day of April,


